
 
 ZONING BOARD OF APPEALS 
 MINUTES 
 
 February 11, 2020 – Regular Meeting 
 Delta Township Administration Building 
 
I CALL TO ORDER 
 
 Acting Chairman Arking called the meeting to order at 6:00 p.m. 
 
II PLEDGE OF ALLEGIANCE 
 

Acting Chairman Arking led the Board and others present in reciting the Pledge of Allegiance to 
the Flag. 

  
III ROLL CALL 
 

Members Present: Arking, Cascarilla, Hicks, Laforet, Kaltenbach, Parr, and Frezell 
 
Members Absent: None 
 
Others Present:  Planning Director Gary Bozek, Assistant Planning Director Dave 

Waligora, and Planner Matt McKernan 
 

IV SET AND ADJUST AGENDA: 
 

The agenda was adjusted to place Case No. V-19-9-15 under “Old Business” first on the agenda. 
 

V CITIZEN COMMENTS FOR ITEMS NOT ON THE AGENDA 
 
VI APPROVAL OF MINUTES 
 
 January 14, 2020 - Regular Meeting 
 

MOTION BY FREZELL, SECONDED BY LAFORET, THAT THE JANUARY 14, 2020 REGULAR 
MEETING MINUTES BE APPROVED AS CORRECTED.  VOICE VOTE.  CARRIED 7-0. 

 
VII NEW BUSINESS 
 

Case No. V-20-1-14: A variance from Section 12.02 D.1. of the Delta Township Zoning Ordinance 
which requires properties in the C, Commercial, zoning district to provide a minimum of 20% of 
the gross site area to be landscaped.  Applicant is requesting a variance of 10.2% to allow minor 
redevelopment of the subject parcel with only 9.8% of the site being landscaped.  Also, a 
variance from Section 10.01 H.g. which requires a perpendicular parking aisle arrangement 
relative to cross-access aisles across and between adjacent sites in the event of 
redevelopment/alteration on a site.  Applicant wishes to construct a new row of parking at the 
north end of the subject parcel that would allow vehicles to back out onto the existing cross-
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access aisle.  Petition: SFR Properties, LLC, 784 Lake Lansing Road, East Lansing, MI.  48864. 
 

Mr. Bozek said the applicant was proposing a Starbucks with a drive-through window on the 
east end of an existing retail building located at 5405 W. Saginaw Highway.  He said the 
applicant was proposing to add 18 parking spaces at the north side of the existing service drive 
that ran between Meijer’s and the Lansing Towne Center in order to accomplish additional 
parking that was required for the proposed Starbucks with a drive-through window.  However, 
the Zoning Ordinance required a perpendicular parking aisle arrangement so that vehicles didn’t 
back out into the service drive.  Mr. Bozek noted that according to parking calculations and 
current and proposed tenants, the site needed 75 parking spaces.  With the addition of the 18 
parking spaces on the north side, there would be a total of 77 parking spaces which would be in 
compliance with the Zoning Ordinance.  Mr. Bozek said the service drive had been in existence 
since the late 1960’s/early 1970’s and extended from Meijer’s west to Mall Drive South and all 
along the service drive, there were segments of the service drive where there are parking spaces 
north of the drive that back directly into it. 
 
Mr. Bozek said the drive-through window requested for Starbucks is subject to a Special Land 
Use Permit (SLU).  He noted that the applicant wasn’t able to attend the Planning Commission 
meeting last night and the decision on the SLU had been postponed until February 24th.  Mr. 
Bozek said in the meantime, staff had some reservations about a choke point where the patrons 
of Starbucks will have to enter onto the service drive and either go east or west utilizing other 
driveways on the Meijer’s site to the east or driveways on the Lansing Towne Centre site to the 
west .  He noted that staff requested that a traffic consultant look at the situation to determine 
if the area would be unduly burdened.  Mr. Bozek said as part of his evaluation in the variance 
report, he suggested eliminating the two end spaces located immediately across from the 
entrances off the service drive and the egress for the drive-through window.  He felt the number 
of parking spaces should be reduced to 16 in order to reduce the impact on the heaviest volume 
driveway on the site.  Mr. Bozek said if the Board approves the request, the elimination of two 
spaces on the north side should be mandated and during site plan review, with the actual 
location to be determined based on a Traffic Impact Study. 
 
Mr. Bozek said the second variance this evening pertained to landscaped area.  He noted that 
the new Zoning Ordinance required 20% of the site to be dedicated to green area which could 
include required parking lot landscaping, greenbelt, and buffer zone landscaping.  He said the 
applicant was not requesting to redevelop the site other than bumping out the window for the 
drive-through.  The existing retail building was built in the 1980’s and did not meet today’s 
landscaping requirements which is why the applicant is requesting relief from the 20% 
requirement resulting in a 10% variance.  Mr. Bozek said the applicant would still be required to 
install parking lot and greenspace landscaping, but based on how the site was currently 
configured, and the number of parking spaces that the applicant needed to provide, the 
applicant would not be able to achieve 20% coverage of the site that was required under the 
terms of the 2017 Zoning Ordinance.  Mr. Bozek pointed out that the 20% lot coverage was a 
new requirement that would be easier to accommodate with a new site, but he didn’t think the 
Zoning Ordinance anticipated a fully developed site, especially if significant changes were not 
being made to a site.  He reiterated that the drive-through window was subject to a SLU to be 
decided on by the Planning Commission depending on what action the Board took this evening.  
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Mr. Bozek said if the variances are not granted this evening, the standards of the Zoning 
Ordinance can’t be met to support the requirements of the SLU. 
 
Ms. Laforet questioned if there was any reason why this is the only area along the service drive 
that does not have parking already. 
 
Mr. Bozek said he didn’t know why parking didn’t exist along this area of the service drive.  He 
noted that the building was constructed in the 1980’s when today’s standards weren’t in effect.  
 
Ms. Cascarilla said with the existing property and its uses, she questioned if there is a change in 
the number of parking spaces that are required. 
 
Mr. Bozek said the drive-through window was a restaurant use and as opposed to a retail use.  
Retail uses require fewer parking spaces.  Restaurants of this type required more parking based 
on the number of employees in the largest shift and seating.  Mr. Bozek noted that some 
outdoor seating had been proposed, and in order to meet the parking requirements, the seating 
may have to be reduced below a desirable number. 
 
Ms. Cascarilla said there were times when she ate at the Qudobas restaurant located in the 
retail building adjacent to the subject parcel and it was difficult finding a parking space near the 
restaurant and quite often she ended up parking where Starbucks was being proposed. 
 
Mr. Bozek said the parking that served Lansing Towne Centre extended all the way to the west 
and at times, it was congested and parking was unavailable near or in front of the applicant’s 
building. 
 
Ms. Cascarilla said she realized that a precedent had already been set with neighboring 
properties utilizing the greenspace for parking which seemed to be more congested further 
down.  She questioned if there were any concerns with safety with either pedestrians crossing 
the service drive or with cars backing out into the service drive. 
 
Mr. Bozek said the Traffic Impact Study would study traffic volumes along this segment of the 
service drive, how the driveways were currently operating, and how the new use would impact 
ingress and egress along the service drive on the site.  He noted that the Planning Commission 
wanted this additional information prior to rendering a decision on the SLU. 
 
Ms. Cascarilla questioned if any of those issues factors for the variance. 
 
Mr. Bozek said the overall goal of the Township is to have development that was conducted 
such that it wouldn’t negatively impact public health safety and welfare.  He said if the Board 
was reluctant to act without the Traffic Impact Study being completed, consideration could be 
given to postponing action this evening until further information was available. 
 
Ms. Cascarilla asked if the variance approval could be contingent upon approval of the SLU. 
 
Mr. Bozek said that could be done which would shift the burden to the Planning Commission 
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and the Township Board to decide whether or not the permit is appropriate based on 
information from the traffic study. 
 
Ms. Parr inquired about where access would be provided for the drive-through window. 
 
Mr. Bozek said there was 20 feet in between the building and the each side property line.  The 
circulation pattern would be from the west side of the building around the back of the building 
to the drive-through window and back out into the service drive from the eastern driveway. 
 
MOTION BY LAFORET, SECONDED BY CASCARILLA, THAT THE PUBLIC HEARING BE OPENED.  
VOICE VOTE.  CARRIED 7-0. 
 
Jerome Fine, SFR Properties, 784 West Lake Lansing Road, East, Lansing, Michigan, said they had 
been working with staff for a while in trying to develop the site and had gone back and forth in 
terms of what would be required and to get a full understanding of the Zoning Ordinance.  Mr. 
Fine said they discovered that two variances would be needed, the first variance was because 
the Zoning Ordinance has changed and the parcel can’t meet the 20% site area landscaping 
requirement.  He said if this variance wasn’t granted, nothing could be done with the property 
other than how it existed today because it didn’t comply with today’s standards.  Mr. Fine felt 
that the Township was going to be confronted with this in the future with other parcels along 
Saginaw Highway that want to redevelopment because a majority of the parcels can’t meet the 
20% requirement.  Mr. Fine said there was parking available on the other side of the access road 
up and down the whole area and as Mr. Bozek noted, because of the fact that this would not be 
a brand new concept along the access road and that motorists traversing the road were 
cognizant that there was parking and that he didn’t feel it presented an extremely large safety 
issue because people are aware of vehicles backing out into the access drive.  Mr. Fine noted 
that they needed both variances in order to proceed with their SLU request for the drive-
through window and allow them to develop the site. 
 
Mr. Fine said if they had not lost Payless, they wouldn’t be requesting a drive-through window 
for Starbucks who had showed an interest in the property. 
 
Mr. Arking asked if the applicant had been provided the criteria for granting a variance. 
 
Mr. Fine reviewed the criteria for granting a variance by reviewing Criteria #1, the variance 
request is due to unique circumstances peculiar to the property and not to the general 
neighborhood conditions, by noting that the property was previously developed with a 
commercial building and parking lot.  The manner in which it was developed with the parking lot 
in the front and rear and maximizing the building width in accordance with the then existing 
Zoning Ordinance makes this property unique in that it exists in its current form.  Mr. Fine 
addressed Criteria #2, the variance would not cause a substantial adverse effect on properties in 
the immediate vicinity of the subject parcel or be contrary to the public interest, by noting that 
the variance would have no substantial or any adverse effect on any of the properties in the 
immediate vicinity of the subject property.  The surrounding properties are all commercial and 
are similar to the subject property regarding building size and impervious surfaces.  The variance 
would not be contrary to public policy in that the proposed redevelopment does not represent a 
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material change from the current site.  Mr. Fine addressed Criteria #3, the need for the variance 
is not self-created, by noting that the necessity for the variance derives from the Zoning 
Ordinance itself.  The requirements for the 20% greenspace are a modification from the prior 
ordinance and any proposed changes to the site make it subject to the requirements of the 
recently adopted and now current ordinance.  He said by wanting to make changes to the site, 
that is what is triggering the need to comply with the ordinance.  Mr. Fine addressed Criteria #4, 
by stating that they didn’t believe the variance is contrary to the purposes of the ordinance.  In 
this particular area, the properties consist of commercial building and impervious surfaces.  He 
noted that the purpose of the ordinance is and should be to govern new development and not 
necessarily impose restrictions on existing properties seeking to do redevelopment of their 
existing properties. 
 
Mr. Fine addressed Criteria #5, no non-conforming use of neighboring lands, structures, or 
buildings in the same district, and no permitted use of lands, structures, or buildings in other 
districts shall be considered grounds for the issuance of the variance, by noting that while it is 
likely that many of the properties currently existing on West Saginaw would fail to meet the 
requirements of the 20% greenspace requirement, that fact should not be used as a grounds for 
issuing the variance.  However, that fact should not be completely discounted in evaluating our 
request for the variance.  Mr. Fine felt the practical difficulty in addressing the strict compliance 
arises from the fact that this is an existing development and they are seeking to redevelop the 
property to accommodate the needs of a new tenant who would be replacing a national tenant 
who vacated as a result of the tenant ceasing to conduct business and liquidated.  He said strict 
compliance with the ordinance would require the removal of portions of the parking lot.  Given 
that this is an existing development and in order to comply with the parking requirements of the 
Zoning Ordinance, conformity with the 20% greenspace requirement would be unnecessarily 
burdensome and throw the whole balance of the parking requirements and that they would be 
here asking for a parking variance. 
 
Mr. Fine said granting the variance would do substantial justice to the applicant in allowing 
them to redevelop the property to accommodate a new tenant.  To require strict adherence 
would put the applicant at a distinct disadvantage in redeveloping the property and would 
restrict the permitted uses that could be made of the property.  Taking into account all of the 
various aspects of the property and other provisions of the Zoning Ordinance, there is no 
practical result possible to allow the development other than the granting of the variance as 
requested.  As noted, granting the variance would do substantial justice to the applicant, as well 
as other property owners in the district.  Granting the variance to the applicant would have 
virtually no impact on any other property in the district or the general public.  There is no lesser 
relaxation other than applied for that would give the relief necessary in this case.  Mr. Fine 
noted that he had had a conversation this week with Mr. Bozek and were in agreement that if 
the Planning Commission is comfortable with reducing the parking by two spaces, they were 
equally as comfortable.  He said to eliminate those two parking spaces would probably make 
more sense because those are the two spaces that were located directly in front of where the 
drive-through would come out.  Mr. Fine said it was designed in this fashion to make sure they 
met the parking requirements.  He said they believed that the variance does observe the spirit 
of the ordinance to allocate a portion of the property to greenspace while still allowing the 
property owner to make use of their property.  Mr. Fine said at the time they prepared their 
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narrative for why the variances should be granted, Mr. Bozek had not suggested that they 
needed the second variance which is why they stated that it did not impact public safety and 
would do substantial justice in the circumstances.  He said in evaluating the variance requests, 
they felt the frontage road easement and the right-of-way should not be utilized in doing a 
calculation in the amount of variance required, but that was a technical matter. 
 
Mr. Bozek said the Zoning Ordinance provided the Zoning Administrator a lot of discretion for 
existing circumstances with regard to complying arterial access control regulations contained in 
the Zoning Ordinance.  However, he said one of the things that the ordinance didn’t allow the 
Zoning Administrator to do is allow a configuration where there are parking spaces backing into 
a cross access aisle. 
 
Mr. Hicks questioned if a landscaping variance was granted for the Mike Davis building on 
Saginaw Highway. 
 
Mr. Bozek said at the time Mr. Davis redeveloped a site on Saginaw Highway, it was not under 
the Township’s 2017 Zoning Ordinance.  He said it was a situation where there wasn’t sufficient 
room between the edges of the service drive for a greenbelt width. 
 
Ms. Laforet questioned what percentage of the parcel was currently greenspace. 
 
Mr. Fine believed the site had approximately 11% of greenspace. 
 
Mr. Bozek said if the Board was inclined to grant the variance, the removal of two parking 
spaces would add greenspace.  The applicant would still have to plant new trees on the site in 
order to comply with the green space requirements along Saginaw Highway.  Mr. Bozek 
reiterated the fact that it wasn’t possible for the current configuration of the building to comply 
with today’s standards and that the site would have to be completely redeveloped that would 
necessitate a much small building than what existed in order to meet today’s requirements.  He 
pointed out that the Commission would have the option of granting the variance contingent 
upon the SLU being approved, or postpone the variance request this evening until a traffic study 
was submitted.  However, in either case, Mr. Bozek would like the ability to remove two parking 
spaces from the parking that was proposed north of the service drive. 
 
Ms. Laforet asked if Starbucks would have two locations. 
 
Mr. Fine said Starbucks wished to have two locations and that Starbucks had been looking at 
this site for a long time.  He noted that if the variances were granted, they would remove the 
shopping bag signage located at both ends of the building making it more aesthetically pleasing. 
 
Mr. Arking questioned why the existing building was configured on the site the way it is. 
 
Mr. Bozek said the building was constructed in 1980 and it would have been under the 
provisions of the 1974 Zoning Ordinance which did not contain any type of access management 
regulations.  It had the same type of landscaping requirements in regards to buffer zones, 
greenbelts and parking lot landscaping, but the new ordinance is somewhat more restrictive 



ZONING BOARD OF APPEALS REGULAR MEETING OF FEBRUARY 11, 2020       P. 7 
 

with the biggest change being the 20%. 
 
Ms. Frezell asked if there was the possibility to delay the decision this evening. 
 
Mr. Arking said members of the Board always had the option of making a motion to table the 
request. 
 
Ms. Cascarilla said she was comfortable granting the variance this evening subject to the 
approval of the Special Land Use Permit at which time the Planning Commission will be 
deliberating on the public safety and parking issues. 
 
Mr. Bozek said the Planning Commission would only be making a recommendation to the 
Township Board who made the final decision. 
 
Ms. Parr questioned if a motion for approval would have to contain a stipulation that the two 
parking spaces be removed. 
 
Mr. Bozek said the Zoning Ordinance permitted the Zoning Board of Appeals to attach 
conditions to the granting of a variance, or the Board could leave it up to the Planning 
Commission and Township Board. 
 
Mr. Fine felt the variance requests and Special Land Use Permit were going to have to go hand in 
hand if the Special Land Use Permit wasn’t granted, the project isn’t going to happen. 
 
MOTION BY CASCARILLA, SECONDED BY HICKS, THAT THE PUBLIC HEARING BE CLOSED.  VOICE 
VOTE.  CARRIED 7-0. 
 
MOTION BY CASCARILLA, SECONDED BY PARR, THAT THE ZONING BOARD OF APPEALS 
APPROVE THE VARIANCE REQUEST IN CASE NO. V-20-1-14: A VARIANCE FROM SECTION 12.02 
D.1. OF THE DELTA TOWNSHIP ZONING ORDINANCE WHICH REQUIRES PROPERTIES IN THE C, 
COMMERCIAL, ZONING DISTRICT TO PROVIDE A MINIMUM OF 20% OF THE GROSS SITE AREA 
TO BE LANDSCAPED.  APPLICANT IS REQUESTING A VARIANCE OF 10.2% TO ALLOW MINOR 
REDEVELOPMENT OF THE SUBJECT PARCEL WITH ONLY 9.8% OF THE SITE BEING LANDSCAPED. 
 ALSO, A VARIANCE FROM SECTION 10.01 H.G. WHICH REQUIRES A PERPENDICULAR PARKING 
AISLE ARRANGEMENT RELATIVE TO CROSS-ACCESS AISLES ACROSS AND BETWEEN ADJACENT 
SITES IN THE EVENT OF REDEVELOPMENT/ALTERATION ON A SITE.  APPLICANT WISHES TO 
CONSTRUCT A NEW ROW OF PARKING AT THE NORTH END OF THE SUBJECT PARCEL THAT 
WOULD ALLOW VEHICLES TO BACK OUT ONTO THE EXISTING CROSS-ACCESS AISLE, SUBJECT 
TO THE FOLLOWING STIPULATIONS: 
 

1. NOT MORE THAN 16 PARKING SPACES ON THE NORTH SIDE OF THE SERVICE/CROSS 
ACCESS DRIVE BE PERMITTED. 

 
2. SUBJECT TO THE APPROVAL OF THE SPECIAL LAND USE PERMIT. 

 
Roll Call Vote.  Carried 7-0. 
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VIII OLD BUSINESS 
 

Case No. V-19-9-15: A variance to permit a rear (south) setback of zero feet where 20 feet is 
required for buildings located within the O, Office, zoning district, as per Table 4.13-C.1. of the 
Delta Township Zoning Ordinance, in order to allow a land division which would create separate 
parcels for Finley’s Grill & Smokehouse at 7433 West Saginaw Highway and for the Ramada 
Hotel at 7501 West Saginaw Highway, both located on the southeast corner of West Saginaw 
Highway and Canal Road, while still maintaining the existing building connection with zero 
setback from the new common property line.  Petitioner: Bharat Patel, 7501 W. Saginaw Hwy., 
Lansing, MI. 48917. 
 
Mr. Bozek said this case involved a variance request from the section of the Zoning Ordinance 
that prescribes a rear setback of 20 feet for properties within the O, Office zoning district.  The 
subject parcel is the Ramada hotel and the Finely’s restaurant located at the southeast corner of 
Canal and West Saginaw Highway.  Mr. Bozek said when this request was heard at the Board’s 
January 14th meeting, there wasn’t a full complement of members present at the meeting and 
the motion that was made and voted on could not pass because it didn’t receive a majority of 
the membership of the Board and the case was postponed.  Mr. Bozek said the applicant 
wanted to execute a land division which would provide Finely’s a separate parcel with 
associated parking and provide the Ramada Hotel an individual separate parcel with associated 
parking.  He said the new property line to the south would bisect the connecting hallway 
between the Ramada and Finely’s which would be the instance of the zero setback in this case.  
Mr. Bozek noted there was 16 feet between the two buildings and 8 feet from the new property 
line which was not 20 feet for what would be required for Finely’s, but the only instance of a 
zero setback would be the connector hallway.  Mr. Bozek noted that the Zoning Ordinance 
wasn’t the sole governing factor with regard to this issue and that when a property line had a 
zero setback, the Building Code required that the building had to be constructed to certain 
standards with regards to fire walls that were required to extend all the way to the roofline.  He 
said if the Board was inclined to approve the variance request, it should be conditional upon 
meeting the Building Code requirements. 
 
Ms. Parr questioned if a variance would be needed if the applicant had gone with the option of 
doing a condominium split. 
 
Mr. Bozek said different options were discussed at the last Board meeting in lieu of the variance 
and one of the options discussed was the creation of a traditional condominium and the various 
building components could be limited common elements.  A situation could be created under a 
condominium where Finely’s building could be under separate ownership and the Ramada Hotel 
could be under separate ownership.  Mr. Bozek said that may not be as desirable to the 
applicant, but that was another way to handle separate ownership entities with regards to the 
two buildings. 
 
Ms. Cascarilla asked if the condominium option would be required to provide a firewall. 
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Mr. Bozek said it would not require a firewall because you would not be creating an actual 
property line, but rather a division between the two buildings.  He said it was the creation of a 
property line that created the need for a firewall. 
 
MOTION BY CASCARILLA, SECONDED BY PARR, THAT THE PUBLIC HEARING BE OPENED.  VOICE 
VOTE.  CARRIED 7-0. 
 
Mr. Arking asked if there was anyone in the audience who would like to speak on the case this 
evening. 
 
David Brake, Attorney representing the applicant, VIDHI 7 Company, 7521 Westshire Drive, 
Lansing, Michigan 48917, pointed out that there was a different business environment today 
than there was in the 1970’s when the subject parcel was constructed.  He noted that 
businesses were interested in separate pad sites similar to how the Hilton Garden hotel was 
constructed further to the west with the Outback restaurant located on its own pad site.  Mr. 
Brake noted that the owners of the property would like the best use for the Finely’s property 
and that there are a number of restaurant operators that would not lease, but require that they 
own the property.  Mr. Brake said this could only be possible on the subject parcel if they were 
able to separate out the Finely’s property into a separate parcel.   He noted that Finely’s was 
currently under a lease and when the lease expired, they may not continue business on the site 
if they didn’t have the option of being able to purchase the property.  Mr. Brake said if the 
Finely’s parcel could be a separate parcel, it would provide greater flexibility for future 
development.  Mr. Brake pointed out that due to the unique circumstances that existed on the 
property, he didn’t feel they would be setting a precedence and that there weren’t other 
properties in the Township where two buildings were connected by a hallway.  Mr. Brake said 
due to the unique circumstances, they felt granting the variance would be in the best interest of 
the Township. 
 
Mr. Brake noted that there was discussion about the condominium option that would split off 
separate portions of the building which is a possibility, but that option is a much more complex 
and difficult endeavor and the use of the property is uncertain at this time.  He noted that the 
condominium option would potentially lock in the property and foreclose potential uses of the 
property.  Mr. Brake said the most important consideration on the condominium option is that it 
doesn’t give any different practical affect if it was a condominium and that it would still be a 
separately owned portion of the building even though it wasn’t considered a separate parcel.  
However, he noted that as a practical matter, it wouldn’t have any difference, but from the 
applicant owner’s standpoint, it made a huge difference because it’s a much more complicated, 
costly, and time consuming endeavor. 
 
Mr. Hicks asked what use would be locked in if the property was under the condominium act. 
 
Mr. Brake said they would be talking about two separate condominium units but in the future, it 
may be that the hotel would potentially be split into two separate hotels. 
 
Mr. Hicks said the hotel could also be torn down and given that, what would be locked in. 
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Mr. Brake said there would only be two parcels, being the hotel and restaurant, and they may 
want the hotel parcel to be two separate units with a total of three units or maybe more. 
 
Mr. Hicks asked what would preclude the applicant from doing that under the condominium act. 
 
Mr. Brake said it would necessitate amending the condominium agreement and he wasn’t sure 
if the consent of the owner of Finely’s would be needed which may foreclose those potential 
developments. 
 
Mr. Laforet asked when the current Finely’s lease expires. 
 
Mr. Brake said in two years. 
 
Ms. Laforet questioned if the applicant could split off the property located to the north as a 
separate parcel. 
 
Mr. Bozek said if the applicant wanted to redevelop the site, the same amount of parking would 
be required if a similar type of restaurant was developed on the site.  He said Mr. Brake was 
correct in that having a separate parcel for future redevelopment of the site was more 
advantageous.  Mr. Bozek said under the current configuration, a variance was needed to 
accommodate that.  He said without knowing what would be put on the site, it was possible to 
have another building that could occupy a portion of the site, but it would probably not be as 
big, and parking would have to be accommodated for two uses which may or may not be able to 
work. 
 
MOTION BY HICKS, SECONDED BY CASCARILLA, THAT THE PUBLIC HEARING BE CLOSED.  VOICE 
VOTE.  CARRIED 7-0. 
 
Ms. Cascarilla said at the Board’s January 14th meeting, she made a motion to approve the 
variance request because the outcome would be the same and that there wouldn’t be an impact 
on neighboring properties.   She said the Township would get the benefit of a firewall being 
installed and creating greater flexibility for future re-development of the site.  Ms. Cascarilla said 
for those reasons, she offered the motion to approve and was willing to do so again. 
 
Mr. Arking said he recognized the benefits that Ms. Cascarilla recognized, but he couldn’t get 
past the fact that there was another option that may be more expensive and time consuming for 
the applicant, but there was the option of condominiumization.  Mr. Arking said he always 
wanted a variance to be the last resort and not the first.  He felt a zero setback was a lot of ask 
for any property. 
 
Ms. Cascarilla said there was already a zero setback and if the property was re-developed, the 
variance no longer applied. 
 
Mr. Bozek said if the property was redeveloped, the Zoning Ordinance required that the current 
standards would have to be me. 
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Ms. Cascarilla said nothing changed today and that a zero setback existed today, but if 
something were to change on the property, the current standards would have to be met and the 
variance would no longer apply.  Ms. Cascarilla said if Finely’s was torn down and rebuilt, the 
new building would have to meet today’s standards. 
 
Mr. Bozek said by creating a separate parcel, you are creating a condition of a zero setback 
which was good forever, because a variance went with the land, but once you start changing 
building footprints, then today’s standards would apply. 
 
Mr. Arking said he couldn’t think of a better example of a self-created need for a variance and 
we know that that can’t be done, but it shouldn’t be considered according to these rules. 
 
Ms. Parr questioned if a firewall would be required if the property was a condominium. 
 
Mr. Bozek said the Building Code based its standard on proximity to a property line and by 
creating a condominium, you are creating a unit in a condominium, but you are not creating a 
land division. 
 
Mr. Hicks said he had the benefit of reading the record from the January 14th meeting and 
whether the outcome and whether there is a difference is not dispositive over whether or not 
the variance criteria had been met.  Mr. Hicks noted that it may appear that the two outcomes 
would be the same, in reality, the one outcome is different in of itself because it’s conforming 
and the other is non-conforming and a variance would secure that non-conformity.  Mr. Hicks 
appreciated the fact that the separation of the parcel provides more flexibility and that there is 
time and expenses associated with the condominium zing the property, but he didn’t necessarily 
see those as insurmountable tasks.  Mr. Hicks said when he read the material associated with 
the request this evening, he came to the same conclusion.  He felt Mr. Bozek correctly identified 
that there was another option and that typically you look at going about things a different way 
other than granting a variance.  Mr. Hicks said there may be some time and expense associated 
with that, but that was what he was having difficulty with.  He appreciated Mr. Brakes point 
about ending up with a third co-owner at some point if they seek to do another split. 
 
Mr. Bozek pointed out that if an entity comes along in the future and wants to re-develop the 
site with a new restaurant separate from the hotel, they could seek a land division at that time 
to accommodate the new development. 
 
Ms. Laforet asked if that would necessitate the demolition of the existing building. 
 
Mr. Bozek said if someone wanted to develop a different restaurant on the site in a different 
location, Finely’s would be demolished, a new building and property line could be created that 
was in compliance with the applicable standards at that time. 
 
Mr. Hicks said the buildable envelope would be the same regardless if you are looking at the 
same size of split. 
 
Mr. Bozek said it may deviate somewhat from the south property line. 
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Mr. Hicks said if the building was torn down, the setbacks would be what they are. 
 
Mr. Bozek said that was correct. 
 
Ms. Laforet said she also had a hard time granting the variance as well.  She felt the variance 
was self-created and it didn’t meet the criteria set forth for granting a variance.  Ms. Laforet said 
the applicant had another option which is why she couldn’t support the variance request. 
 
MOTION BY LAFORET, SECONDED BY HICKS, THAT THE ZONING BOARD OF APPEALS DENY 
CASE NO. V-19-9-15 FOR THE FOLLOWING REASONS: 
 

1. THE REQUEST DIDN’T MEET ALL OF THE CRITERIA SET FORTH FOR GRANTING A 
VARIANCE. 

 
2. THERE ARE OTHER OPTIONS AVAILABLE UNDER THE CONDOMINIUM ACT.  

 
3. THE NEED FOR THE VARIANCE IS NOT SELF-CREATED. 

 
Mr. Kaltenbach said denying the variance was based on the fact that it was a self-created 
variance. 
 
Ms. Cascarilla questioned if the argument Ms. Laforet was presenting was that the self-creation 
is the desire to divide the property and not the original construction and configuration of the 
two buildings. 
 
Ms. Laforet said yes due to the fact that the original construction met the current standards in 
the Zoning Ordinance and by having a zero setback, it was self-created because of the way the 
building exists.  She said the other reason was that there was an alternative available to the 
applicant. 
 
Mr. Kaltenbach asked if the applicant could apply for a land division if the building was torn 
down and a new restaurant was constructed somewhere else on the property. 
 
Mr. Bozek said in order to redevelop the property similar to what was done on the property 
located to the west where there was a free-standing building for a restaurant, the owner would 
submit a site plan that is in compliance with the standards in the Zoning Ordinance that were in 
effect at that time.  However, he noted that the property to the west wasn’t completely 
representative of an example because there can be multiple buildings on one parcel and that 
the buildings on the site located to the west were not on separate parcels.  He said when the 
property located to the west was developed, the applicant was advised that they could not do 
that.  Mr. Bozek said in the case, there was sufficient room if the applicant wanted to redevelop 
the site and remove Finely’s and build a new building.  A new parcel could be crated at that 
time.  He noted that there was nothing precluding the applicant from doing this in the future if 
they wanted to redevelop the site. 
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Mr. Arking said if that redevelopment was done after a variance was granted, the new 
development would also be permitted to have a zero setback. 
 
Mr. Bozek said there was a section in the Zoning Ordinance that reads when there is a 
redevelopment of a site, the site has to be brought into compliance with today’s standards.  He 
said in this situation, with the proposed land division, the variance was good forever, but when 
the building footprint is modified or removed, it was his opinion, based on the wording in the 
Zoning Ordinance, the building would have to comply with today’s standards. 
 
Mr. Hicks felt it was worth pointing out that one of the issues that had been raised was that this 
was a very peculiar situation because it was a restaurant that wanted to be separate from the 
hotel.  However, he said the practical application here is that this would apply moving forward 
to any other large building, but the difference is that the request was being driven by the 
proposed use of the property and the contemplated understanding that most users wanted a 
pad site.  Mr. Hicks said the Township could see future requests for land divisions through 
buildings if an owner decided that he/she would only use one-half of a building and sell the 
other half for another use.  He didn’t see that as a distinguished feature moving forward that 
would keep that from happening in the future. 
 
Ms. Cascarilla said granting a variance did not change anything from what existed today 
whereas, the examples Mr. Hicks provided would mean a change in the use of the property and 
the operations which was what she felt was unique and distinguishable in this request.  She 
didn’t feel Mr. Hick’s examples were the same which is why she felt the outcome was the same 
as what existed today in that there wouldn’t be a change in the use of the property.  Ms. 
Cascarilla noted that if the footprint of the building was changed, today’s standards would be 
applied. 
 
Mr. Hicks said he appreciated Ms. Cascarilla’s comments, and at the same time, the examples 
that he gave were both uses by-right and that they were allowed to proceed without any type of 
special permission from the Township.  Mr. Hicks said in all practical circumstances, what was 
going to happen is that there was a tenant that had a lease that was going to expire in two years 
which will either be renewed or they will put the property on the market or there may be a 
situation where a lot split was accomplished elsewhere on the property.  He felt the splits were 
either there or not and that the Township didn’t have a lot of say in whether a lot split was 
granted provided that the resulted parcels were in conformity with the Zoning Ordinance.  He 
realized the practical application of that is that the applicant may not be able to advertise the 
property as a separate parcel before the end of the lease if the variance isn’t granted, but in all 
likelihood, the property will probably end up being split. 
 
Ms. Frezell said if the Board denied the variance and the property is sold as a condominium, she 
questioned if the applicant had the option of redeveloping the parcel. 
 
Mr. Bozek said if the applicant came forward with a redevelopment plan, a lot split could be 
considered if they demonstrated that they met the requirements of the standards in effect at 
that time. 
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Ms. Frezell asked if the applicant would be prevented from doing anything different on the site. 
 
Mr. Bozek answered no. 
 
ROLL CALL VOTE.  CARRIED 7-0. 
 

IX OTHER BUSINESS – None 
 
XI BOARD COMMENTS 
 

Mr. Bozek introduced Matt McKernan as the new planner in the Planning Department.  He 
comes from Gaines Township.  He noted that officers would be elected at a future meeting 
when a variance request is scheduled. 
 

XII ADJOURNMENT 
 
 MOTION BY PARR, SECONDED BY LAFORET, THAT THE MEETING BE ADJOURNED.  VOICE VOTE. 
  CARRIED 7-0. 
 

Acting Chairman Arking adjourned the meeting at 7:28 p.m. 
 
 

 
DELTA CHARTER TOWNSHIP 
 
 
 
 
Mary Clark, Secretary to the Zoning Board of Appeals 
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